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:
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Under Federal Law

by Martin'H . Dodd,‘ Esq.!

ublic entities in California are doubtless
"generally familiar with the immunities
from suit afforded by state law, but may
be less familiar with the immunities available
to public entities and public officers under
federal law. Such immunities fall into three
general céteg’oriés:‘ (1) the so-called “Eleventh
| Amendment” immunity available to States, *
their officers and instrumentaliti_és; (2)
absolute immunities applicable to certain
public officials; and {3} qlialified_ immunities .
applicable to certain conduct of public
| officials. This first part of a two-part article
‘d‘iscus_ses. the Eleventh Amendment to the
U.S. Constitution and the scope of state
sovereign immunity in federal court. Absolute
and qualified immunities will be addressed in a
subsequent article.

[

The “Eleventh Amendment“
Immunity

The Eleventh Amendment to the U.S.
Constitution provides:

“The Judicial Power of the United
States shall not be constried to
extend to any suit_in law or equity,
commenced or prosecuted against

' one of the United States f)y Citizens
of Another State, or by Citizens or
Subjects of any Foreign State.”

Ratified in 1795, the Eleventh

_Amendment came in the wake of an early, and |

controversial, U.S. Supreme Court decision,
“Chisolm v. Georgia, 2 Dall.419 (1793). The
‘Chisolm Court held that there was no
impediment under the new federal
constitution to a state law action for money
damages brought in federal court against the
State of Georgia by a citizen of another state.
The Eleventh Amendment, by its terms,
“specifically precluded such actions in future.

The question left unanswered by Chisolm
and the Eleventh Amendment, howevetrivas
whether a private citizen could bring suit

_against .a state in state or federal court alleging
violations of federal law.? On its face, the
Eleventh Amendment does not address such
cases. But the Supreme Court has said that it
has understood the “Eleventh Amendment to

stand not so much for what it says, but for the '

presupposition . . . which it confirms.” ? That
presupposition is that (1), “each State is a
sovereign entity in our federal system™ and (2)
“it is inhetent in the nature of sovereignty not
to be amenable to the suit of an individual
without its consent.™ As articulated by the
Coust, state sovereign immunity is a
“hackground principle” against which the
Constitution was framed.* In other words, the
Eleventh Amendment does not define the -
scopé of state sovereign immunity; rather it
merely clarifies one aspect of a preexisting
immunity enjoyed by the sovereign states that
was incorporated into the federal structure of
“the Constitution.® Phrased succinctly, with
limited exceptions discussed below, states are

not subject to federal jurisdictioni in damage
actions by individuals unless the states have
consented to such suits.”

While Congress may abrbgate the states’

. sovereign immunity if “Congress unequivocally

expressed its intent to abrogate the immunity; ~
and, [if, in doing so] Congress acted pursuant
to a valid grant of constitutional authorlty 8

a spate of recent decisions the Court has held
that Congress lacks the constitutional

't authority to abrogate state sovereign immunity
under its Article I powers over interstate
commercé;, patents ahd the like. In these
decisians, the Court has concluded that states
are immune from suit by private parties under
a host of federal laws, including the Indlan
Gaming Regulatory Act (“IGRA”), the
Lanham Act, the Fair Labor Standards Act,
and the Age Disctimination in Employment
Act ("ADEA")? The Court’s decisions in

| these cases itnply that states may enjoy

immunity in the face of lawsuits brought under
other federal statutes as well, such as the
antitrust laws or the bankruptcv stattites.” As
the Court stated:

“Even when the Constitution vests
in Congress complete law-making
Vauthority over a particular area, the
Eleventh Améndment prevents
congressional authorization of suits
by private parties against '
unconsenting States. The Eleventh
- Amendment restricts the judicial
power under Article I1, and Atrticle -
1 cannot be used to circumvent the
constitutional limitations placed

upon federal jurisdiction™! . ~

Who And What Is A “State" For
Purposes Of The Eleventh
Amendment? -

State sovereign immunity applies only to

- the states, their officers and instrumentalities.

It does not apply to government entities, such
as municipal corporations, that are not arms of
the state.” Whether a particular
governmental body is an instrumentality of the
state is determined by reference-to state law.”
The entity asserting the immunity bears the
burden of proving the defense.* The Ninth
Circuit applies the following five-factor

| balancing test to determine if a body is an
“arm of the state™

. whether a money judgment will be paid
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from the state treasury;
¢ whether the entity performs a central
governmental function;”
e whethgr the entity may sue o be sued;
*  whether the entity can take property in its
own name; and, o ;
‘# - the entity’s corporate stats."

. No single factor is determinative.® Even
apparefitly "local”'bé_dies may be considered
arms of the state. For example, under
‘California law, stafe courts are considered
instrumentalities of the state rather than of the
rcounties in which they sit and, therefore, they
may assert the immunity.” The coytts enforce
state law and judgés are paid arid the courts are
largely funded by the-state. Similarly, because
“the state is so entangled wirh the operation of
California’s local school districts. . . individual
districts are treated as ‘state agencies' for
purposes of the Eleventh Amendment.”®

As with state instrumentalities, if an
individual public officer sued in het official
capacity is a state officer, the suit is in effect a
suit against the state itself and (with one
exception discussed below), the immunity
applies.” But what of outwardly local officials
who carry out statewide or state-mandated
duties? The issue is significant because local
governments may indirectly rely upon the
Eleventh Amendment immunity if they have
been sued for acts committed by an officer
whao, as it turns out, is considered a state
official and thus able to assert the immunity.
The Supreme Court has held that whether a
local official is in fact acting as a state official
is a question of state law, local practice and the
function and duties of the position.” - A sheriff,
for example, may be a county official in one
$tate; a state official in another.™ Moreover,
the determination with fespect to a particalar
position may even vary from case to case
within:a state dependirig upon the functional
area and conduct at issue.” In light of this
federal precedent, the California Supreme
Court, analyzing the California constitution
and statutory law, has concluded that district
attorneys, for example, are state officials, at
least when prosecuting crimes or training
employees concerning the prosecution of
crimes.? ' '

~ More troublesome for the courts has been
the status of sheriffs. Article V, section 13 of
the California constitution and California
Government.Code '§ 12560 provide chat
sheriffs act under the supervision of the state

Attorney General, Other statutes likewise .

[~

can ignore it.

suggest that shetiffs are officials acting
principally in the setvice of the state* Ina’

ledding decision, the California court of

appeal, relying on these provisions and the
California Supreme Coutt's analysis
concerning district attorneys, has concluded

.that when detaining arrestees in the county

jails pursuant to outstanding warrants, sheriffs
are state officials,”

Still other provisions of state law,
howeyer, support the notion that sheriffs are
county officials.* Confronted with these

" apparently conflicting statutory and

constiturional provisions, the federal district
courts in particular have reached sharply
conflicting results with respect to whether
shenffs are state or county officials. # The-
Ninth Cu‘cutt has recently stepped into the
fray, and specifically declining to follow the

. ‘California coutt of appeal decision discussed

above, concluded that a sheriff acts as & county
official when unlawfully detaining inmates
beyond their release date inr order to complete
necessary warrant checks.”

Since it is apparent that the precise

“functions and alleged wrongdoing at issue will

be of critical importance to the immunity
question, practitioners faced with a lawsuit
against a sheriff in his or her official capacity
should carefully analyze the wrongdoing
alleged and make the best immunity argument
available in light of the extant case law.
Furthermore, in light of the divergent holdings
of the state and federal courts of appeal on this -
issuey the forum in which the case is pending
may determine thé outcome of an Eleventh
Amendment challenge.

-State Waiver 6/f Eleventh

Amendment Immunity

_The first exception to sovereign immunity

. arises in those cases whete a state has waived

the‘.immunity by consenting to suit.”® States
may waive the immunity gn a case"by-case
basis.® “The Eleventh Amendment . : . does
not autqmancally destroy original jurisdiction

" [in the federal courts). Rather, the Eleventh
" Amendment grants the state a legal power to

assert a sovereign immunity defense should it
choose to do so. The state can waive the |

" defense. Nor neéd a coutt raise the defect on its

own. Unless the state raises the matter, a court
”]1 .

An unequivocal waiver of the itnmunity is
necessary before a state will be subject to suit.®

-

" In one eatly case, for example, the Supreme
"Gourt held that a Utah statute that permitted

taxpayers to bring suit in “any court of
competent jurisdiction” to recover a state tax
refund was insiifficient to subject the state to
such a suit in fedetal court.® While the statute
clearly permitted suit against the state in its
own coutts, the statutory language could not be
read to have impliedly waived the immunity for
suits brought in federal court.

Nor may a state “constructively waive” its
immunity to suit by engaging in conduct
otherwise perrmssnbly regulated by Congress.
An early case had suggested that by volunearily
participating in conduct (e.g.; running a
railtoad) that was cleatly subject to
congressional regulation under the Commerce
Clause, a state could be held to have waived its
immunity® That decision had been whittled
down over the years, and in 1999 the Court
specifically overruled it The Court noted that
if Congress had no power under Article [ of the
Constitution to abrogate state sovereign‘
irmmunity in the first instance, it dught not to
be able to extract a watver by conditioning
participation in regutated activity uponsucha
waivet. “Forced waiver and abrogation are not
even different sides of the same coin — they are
the same side of the same coin.™

Even whete a state has expressly waived its
immunity, questions may still be raised over
how fat the waiver extends. Although a state
waives its immunity by invoking the jurisdiction
of thé federal courts, does that mean that the
waiver applies to all claims that the other party.
may assert against the state by way of
counterclaim? The federal courts have not
reached conseénsus on the issue. In a recent
case, for eXample,—-the Ninth Circuit held that
by filing a proof of claim in a bankruptcy

‘proceeding, a state waives its immunity “with

regard to the bankruptcy estate’s claims that

| arise from thq same transactiori'or occurrence as

the state’s claim.”® The court reserved for
another day a decision with respect to whether
the waiver is limited only to compulsory claims
or-defenses (such as recoupment) necessary to
defeat the state’s claim; as some courts have
held, or whether it extends even to claims
permitting affirmative relief against the state, ds
othet courts have held® In short, the breadth
of the waiver of state sovereign immunity
remains an area of uncertainty and practitioners
should consider catefully whether by pussuing a
claim in federal court on-behalf of a state, they
may be inadvertently openinig up the stare to an
even broader counterclaim for affirmative relief.
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Congressional Abrogation Of
State Sovereign Immunity Under
The Fourteenth Amendment

Another limited exception to state
sovereign immunity recognized by the courts is
Congresd’ enforcernent power under Section 5
of the Fourteenth Amendment.® The
Fourtegith Amendment *fundamentally.

altered the balance of state and federal power

struck by the Constitution” and therefore “§ 5
of the Fourteenth Amendment allowed
Congress to abrogate the immunicy from suit

| guaranteed by [the Eleventh} Amendment.”
Congress need not expressty invoke its
authority under Section 5 for a coutt to
gonclude that.Congress has properly exercised
the power.” Since “[d]ifficult and intractable
problems often tequire powetful remedies,” the
Supreme Court has “never held that § 5
precludes Congress from enacting reasonably
prophylactic legislation.”® Conversely,
Congress may not simply assert that an
abrogation of sovereign immunity has been
intended under Section 5. The Coutt has
reserved for itself the role of determining
whether an abrogation of state immunity is a
valid exercise of Congiess’ enforcement powet
under Section 5: For “Congress to invoke § 3,
it must identify conduct transgressing the
Fourteenth Amendment’s substantive
provisions, and must tailor its legislative
scheme to remedying or preventing such
conduct.™ Congress cannot “'decree the
substance of the Fourteenth Amendment’s
restrictions on the States. . . . It has been
given the power “to enforce,” not the power to
determine what constitutes a constitutional -
violation." . . . The ultimate interpretation of
the Fourteenth Amendment’s substantive
mieaning remains the province of the Judicial
Branch.™*

In determining whether Congress

properly exercised its authority under Section '

5, courts must lock to legislative history to
discern whether Congress was seeking to .
remedy pervasive. deptivations of equal ’
protection of the laws or deptivations of
property without due process. Thus, in holding
that Congress could not use its Section 3-
_powers to subject states to suit for patent
.infringement under the Lanham Act, the
Court saw no evidence in the legislative -
history of a pattetn of either state patent
infringement or state patent infringement
. without the provision of‘procedural remedies.
The Court assumed that patents were property
that,could be protected under the

Constiturion, but a “State’s infringement of a
patent, though interfering with a patent’
owner's right to exclude others, does not by
itself violate the Constitution, Instead, only
yhere the state provides nolremédy, or only
inadequate remedies, to injured patent owners

. for its infringement of theit patent could a

deprivation of property without due process
result.”® Had the legislative history
demonstrated evidence of such deprivations
without due process, the Court could think of
“no reason why Congress might not legislate
against [it) under § 5 of the Fourteenth

" Amendment.” Bug, in light of the scant

evidence of unconstitutional conduct in the
legislative record, the remedial provisions of
the Lanham Act as applied to the states were
“so out of proportion to 4 supposed remedial
or preventive object that [they] cannot be
understood to as responsive to, ot designed to
prevent, unconstitutional behavior.”™* As a
result, Section 5 of the Fourteenth
Amendment did not authorize Congress to

+ abrogate the states’ immunity in patent

infringement actions. i
- Perhaps more surprising than its decision

regarding patent infringement suits against

states is the Court's more recent holding that

Section 5 of the Fourteenth Amendment does

not authorize suits against states to remedy age
discrimination under the ADEA.* The Couit
found that Congress had clearly intended to
abrogate state sovereign immunity under the
ADEA,* but nevertheless held that Congress
lacked the authority to do so under Section 5.
The Court stressed first that it had repeatedly
held that age discrimination, unlike
classifications based on race or sex, wasnot a
“suspect classification under the Equal-
Protection Clause” of the Fourteenth -
Amendment.* As such, states could
discrimifiate on the basis of age so long as a

- rational basis — the most lenient level of

constitutional scrutiny — existed for doing so.”
In light of those decisions, the Court
concluded that the ADEA as applied to the
states appeared out of proportion to the
remedial purposes to be achieved.” The Court
went on, though, to determine whether,
notwithstanding its own jurisprudence
regarding age discrimination, Congress was
attempting to address a perceived serious
problem of state age discrimination such that
the ADEA was an appropriate remedy or
whether instead, the ADEA was “merely an
attempt to substantively redefine the Statés’

* legal obligations with respect to age

discrimination.” " As it had done when

reviewing the Lanham Act, the Court
analyzed the legislative history of the ADEA
and found “no evidence thatJunconstitutional
age discrimination] had become a problem of
national import.™® Therefore, “Jili. light of
the indiscriminate scope of the Act’s
substantive requiremencs,- and the lack of -
evidence of widespread and uhconstitutional
age disctimination by the States, we hold that
the ADEA is not a valid exercise of Congress’
power under § 5 of the Fourteenth
Amendment.” As such, the states retain

their sovereign immunity in cases bréught -

under that Act.

More recently still, in Board of Trustees

1 of the University of Alabama-v. Gatrett,” the:

Court held that Section 5 does not autherize
suits for money damages by state employees
for violations of Title I of the Americans with |
Disabilities Act (“ADA"”). Garrett is
particularly remarkable because it sets a rather
high threshold that Congress must overcome
befo}e it may utilize Section 5 to abrogate
state sovereign i-mmunit'y. Congress
specifically invoked Section 5 in the ADA as.
a basis upon-which it sought to abrogate
sovereign immunity and had developed a
body of evidence of discrimination against
petsons with disabilities in justifying passage.
Nonetheless, the Coutt held that the
legislative record was insufficient. The Court
began by emphasizing that disability
discrimination, like age discrimination, was
not subject to strict constitutional scrutiny

"under the Fourteenth Ameridment and could

be justified using only'the much more lenient
rational basis analysis.® In the face of this
more lenient constitutional scrutiny, the
Court then looked to the legislative record to
determine if Congress had nevertlieless
identified a “history and pattetn of
unconstitutional employment discrimination
by the States against the disabled:™
Although the record did contain evidence
that even the Court majority acknowledged
demonstrated State employment
discrimination, the Court disparaged this
evidence as “minimal” in light of the whole
record and the number of people nationwide
employed by the States. The Court compared
the evidence in the record under the ADA
unfavorably with the evidence supporting the
Voting Rights Act of 1965, which showed an
undisputed and extensive pattern of racial
discrimination by the States. Moreover, the
Court noted, the evidence in the record more
clearly demonstrated discrimination in public
setvices and public accommodations under

12
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Titles II and II] of'\t.he ADA, rather than
under Title L® And, in a significant
limitation on the kind of evidence that can
be relied upon to justify abrogation under
Section 5, the Coutt declined to consider
evidence of discrimination by local
-governments as part of the mix sinte local
governments ate not immune under the
Eleventh Amendment.® According to the
Coutt; therefore, the “legislative record of the
ADA . .. simply fails to show that Congress
did in fact identify a pattern of irrational state
disctrimination in employment against the
disabled.”? The “Incidents” of such
discrimination that were reflected in the
record fell “far short of even suggesting the
pattern of unconstirutional discrimination on
which § 5.legislation must be based.”

In a concurring opinion, Justice, Kennedy
emphasized that, in addition to a lack of
evidence in the legislative record, he found
no evidence in judicial proceedings around
the country that employment discrimination
by the States against the disabled was a
common problem. “If the States had been
transgressing the Fourteenth Amendment by
their mistreatment or lack of concern for’
those with impairments,” he wrote, “one
would have expected to find in de'cislions of

the courts of the States and also the courts of *

the United States extensive litigation and
discussion of the constitutional violations.
This confirming judicial documentation does
not exist,""

Finding an insufficient pattern of
discrimination, the Court held that the

remedy — suits for money damages against the '

| states — was not “congruent and proportional
to the targeted violation.”®

* The lésson for practioners in these cases

is that even an expressed-congressional intent
to abrogate state immunity under Section 5 of

the Fourteenth Amendment will be
insufficient actually to justify abrogation. In
litigating a claim that Section 5 provides the
source of congressional power to abrogate
state immunity, practitioners should carefully
search the legislative history and the case law
for evidence, or a lack of evidence, that
Congress was attempting to remedy serious
and pervasive equal protection or due process
violations by the States. Absent such
evidence, it appears that the States will be
able successfully to assert the immunity.

[ §

Actions For Injunctive Relief
Against State Officials

" The Eleventh Amendment immunity is
generally appllcable only to damage actions
against states and state ofﬁcers_actmg in their
official capacity. The immunity does not
usually apply to actions against state officials
for injunctive relief to “end a continuing
violation of federal law."® The theory
underlying such claims for injunctive relief is
“that an unconstitutional statute is votd, and
therefore does not ‘impart to [the official] any

_ immunity ffom responsibility to the supreme
1. authority of the United States.™® The

Supreme Court, while acknowledging the
continuing vitality of injunctive relief actions
dgainst state officials, has nevertheless sounded

_cautionary notes in recent years about such

cases. A\

Courts may not use the injunctive relief
€xception to state sovereign immunity to gut
the immunity itself. Thus, if the scope of relief
requested is so wide ranging as to implicate
“state policies or procedures” such that the
state is the real party in interest, the immunity.

|~ will apply.® For example, while a suit against a

state official seeking prospective relief against
a state official may be permissible, an action
seeking retroactive relief that would require
payment of funds from the state treasury would
be barred.® Similatly, an injunctive relief
claim that would interferé with a state’s ability
to operate its-property or watercourses within
the state might be subject to the lmmunity.”,

Moreover, if Congress has enacted a
comprehensive remedial scheme designed to
énsure enforcement of a statutorily-created
right, it could be said that Congress intended
not to permit actions for injunctive relief
against state officers since that might be-
inconsistent with such remedial scheme™ In
one case, for example, the Supreme Court
found that Congress had no authority to
subject states to suit under the [GRA. Because
Congress had adopted a full remedial schere,

. the Court held that an action for injunctive

relief to compel the Governor of Fiorida to
comply with the Act was inconsistent with
Congress’ intent in creating the remedial

“scheme. Although the Court concluded that

the Eleventh Amendment barred damage
actions against the states pursuant to that very
same ;emedlial scheme in the Act, the Court
held chat it was not “free to rewrite the
statutory scheme jn order th approximate what
we think Congress might have wanted had it

known that [tﬁe statﬁte_] ‘was beyond its .
authority. If that effort is to be made, it should

 be made by Congress, and not by the federal

courts.”® Accordingly,-even.the suit for |
injunctive relief was barred by the Eleventh
Amendment.

Conclusion

The Supreme Court’s renewed interest in
the Eleventh Amendment and state sovereign
immunity provides fruitful territory for
atrorneys representing public entities in

. California. In light of the scope of the

immunity recognized by the Court in its recent’
jurisprudence, practitioners would be well
advised to consider asserting the immunity in
cases where, even a few years ago, it mlght
never have bt:en ralsed
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28

30
31

32

33.

34

35

36

37
38

LEXIS-1395 (N.D. Cal., Feb. 8, 1999)
(sheriff acting as county official when
waking care of federal prisoners in county
jdil) with Smith v. County of San Mateo,
1999 US. Dist. LEXIS 13253 (N.D. Cal,,
Aug. 20, 1999) {sheriff acting as state
offtcial in capacity as jailer); Boakye-
Yiadom v. City and County of San

‘Francisco, 1999 U.S. Dist. LEXIS 12981

(N.D. Cal., Aug. 18, 1999) {sheriff is state
official when providing court security);
Hawkins v. Comparet-Cassani, 33
ESupp.2d 1244 (C.D. Cal. 1999) (same).
Streit v. County of Los Angeles, supra, 01
C.D.0O.S. 390. The court distinguished
Peters, supra, 68 Cal.App.4th 1166, on

. the grounds that first, it was a state law
. decision that did not bind the Ninth *

Circuit and gecond, the detention in
Peters was subject to a valid warrant, a
subject of state law enforcement. The -
unlawful detentions in Streit, by contrast,
were purely a function of bureaucratic
inefficiency in the administration of the
Los Angeles County jails. The court held
that the functioning of the jails in that
respect was not a matter of state law

- enforcement, Id. at 394-395.

Kimel, supra, 120 S.Ct. at 640. Katz v.
The Regents of the University of
California, 229 E3d 831, 834 (9th Cir.
2000).- “The States havée consented,
moreover, to some Suits pursuant to the
plan of the [Constitutional] Convention. .
.. In ratifying the Constitution, the States
consented to suits brought by other States
or by the Fedetal Government.” Alden,
supra, 527 U.S. at 755.

Katz, supra, 229 E3d at 835,

Hill v. Blind Ind. & Services of Maryland,
179 E3d 754, 760 (9th Cir. 1999}, citing

- Wisconsin Dep't. of Corrections v.

Schache, 524 U.S. 381, 389 (1998).
Atascadero State Hosp. v. Scanlon, 473
U.S. 234, 241 (1985). E.g., Katz, supra,
229 F.3t_i at 834 (state did not assert
immunity as a defense and general counsel
submitted declaration specifically waiving
immunity for purposes of the litigation).
Kennecott Copper Corp. v. State Tax -
Comm'n, 327 US. 513 (1946).

College Savings Bank, supra, 527 U.S.
666. _
Parden v. Terminal R.Co. of Ala. Docks
Dept., 377 ULS. 184 (1964).

College Savings Bank, supra, 527 U.S: at
680.

Id. at 683.

'Schulman, supra,-Ol C.D.O.S. at 386.
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39 Id

40 The Fourteenth Amendment prowdes in
pettinent part:
“Section L. . . . No State shall make or
enforce any law which shall abridge the
privileges or immunities of citizens of the
United States; not shall any State deprive
any person of life, liberty, or propetty,
without due process of law; nor deny to
any person within its jurisdiction the

. equal protection of the laws. . . .

“Section 5. The Congress shall have the -

power to enforce, by apptoptiate
legislation, the provisions of this article.”

41 Seminole Tribe, supra, 517 U.S, at 59,

42 Oregon Shortline Railroad Co. v.

" Dept. of Revenue Oregon, 179 E3d 1259,
1266 (9th Cir, 1998).

43 Kimel, supra, 120 S.Ct. at 648.

44 Florida Prepaid, supra, 527 U.S. at 639.

45 Kimel, supta, 120 8.Ct. at 644, quoting-
City of Boerne v. Flores, 521 U.S. 507,
519 (1997} {emphasis in original).

46 Florida Prepa1d supra, 527 U.S, af 643.

47 Id. ac 642,

48 Id. at 647 quoting City of Boeme, supra, °
521 U.S. at'532.

49 See Kimel, supra, 120 8.Ct. 631.

50 1d. at 640-641. This observation may
have been intended to foreclose state
immunity defenses to Title ViI claims.

5t Id. at 646. ' , '

52 Id. at 646°647.

53 Id. at 647,

54 Id. ar 648.

55 Id. at 649.

56 Id.ac650. -

[ 57 2001 U.S. Lexis 1700 (Feb. 21, 2001)

58 Id. at 17-22, citing Cleburne v. Cleburne -

Living Center, 473 U.S. 432 (1985)
59 1d.ac22.. 7
60 Id. at 28. It remains to be seen, therefore,
whether the legistative record is . °
“sufficiently well-developed to support

abrogation of State sovereign immunity in’|

- asuit under either Title IT or Title III.

61 1d.at23-25.

62 Id at22. v

63 Id.at25.

64 Id. at 35-36 (Kennedy, J., concurrmg)

65 1d. at 32. Needless to say, the dissent,
authored by Justice Breyer and joined by
Justices Souter, Stevens and Ginsburg,
vigorously disputed the majority's reading
of the record and its emphasis on the

_degree of legislative evidence required to
 support congressional abrogation of state
. sovereign immunity under Section 5.
66 Green v. Mansour, supra, 474 U.S. at 68,

citing Ex Parte Young, 209 UsS. 123
{1908).

67 1d. As the Court in Ex Parté Young
explained, “The act to be enforced is
alleged to be unconstitutional, and if it be
50, the use of the name of the State to
enforce an unconstitl\l_tional- act to the
injury of complainants is 2 proceeding
without the authority of and one which

does not affect the Srate in its sovereign

or governmental capacity. It is simply an

illegal act upon the part of a state official -

in attempting by the use of the name of
.+ the State to enforce a legislative
enactment which is void becauge
unconstitutional.” 209 U.S. at 159.
68 Idaho v. Coeur d’Alene Tribe of Idaho,
521 U.S. 261, 269 (1997).

69 Sofamor Danek Group v. Brovén, 124 E3d -

1179, 1184-1185 (9th Cir. 1997) citing
Natural Resources Defense Council v.
California Dept. of Transportation, 96
E3d, 420; 422 (9th Cir. 1996).

70 Coeur d'Alene, supra, 521 U.S. at 282,
287. .

' Alden, supra, 517 U.S. at 76.
72 1d. Compare Sofanior Danek, supra, 124

E3d at 1185 (finding that Congress
intended to permit claims for injunctive
relief under the Lanham Act against state
officials) and Natural Resources Defense
Council, supra, 96 Eid at 424 (findmg
Congress intended to permit action for
injunctive relief under Clean Water Act).

Ead
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Public Library

Internet Filters:
An Attack.On Access To

F reedom of Informatwn

by Phyllis W Cheng, Esq.*

“ These libraries have memfved the general conversation of
Americans, made the common tradesmen and farmers as
. intelligent as most gentlemen from other countries, and perhaps
have contributed in somie degree to the stand so generally
made throughout the colonies in'defense of their privileges.

: " - Benjamin Franklin

ver since Benjamin Franklin founded
Ethe nation’s first subscription library
system, public libraries have been a
forum for upholding access to freedom of
speech embodied under the First Amendment
of the U.S. Constitution] as well as article 1,
‘section Z; subdivision (a), of the California
~Constitution.! With the adventof the World
Wide Web, library patrons are hccessing the
Internet through our public library system.
Recently, public libraries have been under”
pressute to instafl filters or otherwise supervise
Internet access for minors. This demand has

in public libraries receiving federal funds, as
well as a California bill currently debated in
the 2001-2002 legislative session. The purpose
of this article is to assess the impact of these
initiatives on access to the freedom of speech
embodied in the federal and state
constitutions.

Background _

" Existing California law provides for the
establishment and funding of public libraries >
The Legislature has declared that the public
libtary system’s “diffusion [of information and
knowledge] is a matter of general concern.
‘inasmuch as it is the duty of the state to’

formal edueation . . . .

resulted in the enactment of a controversial - -
federal law requiring Internet filters for minors

provide encouragement to the voluntary - -
lifelong [earning of the people of this state.™
The Legislature has further dec[ared that “the
public llbtary isa supplement to the formal
system of free public education, and a source of
mfolrmat:on ‘and inspiration to persons of all

_ages, cultural backgrounds, and economic-

statuses, and a_resource for continuing

education and reeducation beyond the years of
w5

‘Education Code section 180305 providés

| that every public library recejving state funds

and which provide public access to the.
Internet must adopt a policy regatdmg_access
by minors to the Internet by January 1,2000¢
However, tHe purpose of this statute is to limit
electroriic collection of Internet users’ personal

information in order to protect their privacy. ? -
' Similarly, Education Code section 51870.5

provides that a school district must adopt a
policy for pupils’ Internet access to harmful
matters. However, this provision sunsets on
December 3 L, 20028

Case Law

A Cail'tfomiaCougt of Appeal decision
recently held that a parent may not force a

- public library to censot Internet access for

minors, citing federal preemption of state law

| allowed to place on patron access.

clairhs under 47 U. S C.§230 (“sectlon 230") s
Section 230(c)(1) states that: “[n}o provider or
user of an interactive computer service shall be

-treated as the publisher or speaker or any

information provided by another information
content providet.”

In 1997, the U.S. Supreme Court held  ~
unconstitutional two statutory provisions of -
the Federal Communications Decency Act
intended to protect minors from “indecent”
and “patently offensive” communications on
the Intefnet, because they abridge-the
fundamental right to receive information."
Likewise, in 1998, even as it suggested filtering
as one possible alternative to an cutright ban
of Internet materials, one court noted that
*filtering software is'not perfect, in that it is
possible that some appropriate sites for minots
will be blocked while inappropriate sites may
slip through the cracks.""? Inh Mainstream
Loudoun v. Bd. of Trustees of the Loudoun

.| County Library, the court strack down a public
‘| library's Internet filtering system, holding that

“[a]lthough,{ghg 'libran/] is under no obligation

| to provide Internet access to its patrons, it has

chosen to do so and is therefore restricted by

the First Amendment in the limitations it is
M3

‘Federal CHIPA Statute

I 2000, Congress enacted thie Children’s /
Internet Protection Act (“CHIPA").» .
Effective April 20,2001, CHIPA requires -
public libraries receiving federal funds to -

- iristall filtering software to block minors’ access

to obscene material on the Intemet.

As of March 20, 2001, the
constitutionality of CHIPA has been

-challenged in two federal suits on the grounds
“that the law violates the First Amendment’s

freedom of speech guarantee and the Fifth .
Amendment’s Due Process Clause. In the fiest”
suit, American Library Assoc., Inc. v- United
States (*ALA")," the California Library
Association is one of the 11 named plaintiffs,
and People for the American Way Foundation
is one of pldintiffs’ counsel of record.. In the
second suit, Multnomah County Public Library
v. United States (“Multnomah”)®, the Santa
Cruz Public Library Joint Powers Authority is
one of the 23 mamed plaintiffs, and the

_American Civil Liberties Union of New York

is one of plaintiffs’ counsel of record. On
March 26,2001, putsuant to 28 US.C. §
2284, the District Court convened a panel of

- three district court judges to hear and

- 16
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determine the facial constitutional challenges

to CHIPA in both lawsuits. The suits are

expected to be on a fast track for review before

this panel, and will certainly be appealed to
the Third Circuit Court of Appeals and the
U.S. Supreme Court.

California’s AB 151

In the 2001-2002 legislative session,

‘Assemblymember Sarah Reyes introduced AB

151. This bill would parallel CHIPA gt the
State level by requiring public libraries to
install filteting software to limit Internet
access to obscene matter, including obscene
live conduct, on computers available to

[ minots. Imposing a state-mandated Jocal
program, the bill would appropriate an -

| unspécified sum from the General Fund to the

State Libratian for allocation to public [ibrari
to purchase and install such filtering devices.

~ Thisbill is supported by thie'Campaign for

California Families, the Capitol Resource
Institute, the Committee 'on Moral Concerns

Enough is Enough, Klaas Kids Foundation, and
the National Cenitet for Missing and Exploited
Children. It is opposed by the American Civil

Liberties Union, the California Library
Association, Berkeley Publie Library, and
.Alameda County Board of Supervisors.

Policy Implications for °
Enactment of AB 151

AB 151 presents serious constitutional’
implications for access to the freedom of
speech in California’s public libraty system. -
First, unintended consequences may result

from the ghactment of the bill. Consumer . -

reports show that Internet filtering devices
block as many unobjectionable as
objectionable sites.” Terms such as “adult”
and “Bambi” can trigger blocking devices.”
Because of hate-promoting terts, hate-ctime
prevention Web sites such as the Simon
Wiesenthal Cénter may also be blocked.”
Some [nternet filtering systems have blocked
government physics Web site with an address
that began with “XXX," a Web site for Super
Bowl XXX, the Web sites of Congressman
Dick Army and Beaver College in -
Pennsy’lyania. sections of Edward Gibbon’s
Decline and Fall of the Roman Fmpire, and
passages of Saint Augustine’s Confessions.?

Second, consistent with Education Code
section 18010, public libraries should not be -

put in the position of having to police the

€5

a

freedom of information to patrons of any age.
To do s0 may create a chilling effect on the
diffusion of information and knowledge in
California’s-public library scheme, which
encompasses179 library jurisdictions and 7, 800
Internet work stations. n
‘Third, as a public policy matter, parents
should have the sole right to determine the
scope of their individual childrer’s Internet
access. There is and should be np substitute
for parental supérvision. : '
Fourth, AB 151’ requirement for all
libraries to filter obscene material from minors'
Internet access may be interpreted as “a law
which restrains or abridges liberty of speech”

. prohibited under California Constitution,

article I, section 2, subdivision (a). If enacted;’
the new law would certainly invite litigation.

Fifth, in a related mattet, California's
Court of Appeal decision in Kathleen R. has
held that parents cannot force public libraries

“to use Internet filtets for minors, because the

matter is preempted under federal law. Hence,
AB 151 may also face a preemption challenge.

Sixth, AB 151 is modeled upon its federal
counterpart, CHIPA, which is being
challenged as facially unconstitutional under
the First Amendment in the ALA and
Multnomah lawsuits (in which the California
Library Association and the Santa Cruz Public
Library Joint Powers Authority are named
plaintiffs). Whatever the three-judge U.S.
District Court panel decides, the two suits will
tikely be reviewed by the Third Circuit Coutt

;of Appeals and the U.8. Supreme Court. By

extension, it is equally likely that this parallel*
California bill, if enacted, would face a similar
challenge.

Conclusion
.Thoﬁgh well intended, the recent slew of .

federal and state legislation requiring public
libraries to install Internet filters for minors -

* Tepresents an assault on constitutional

principles related to the freedom of speech.
The failure to install filtering devices or their
ineffectiveness in blocking objectionable
material may subject local libraries to liabilities
brought by either civil libertarians or library
patrons. Even if such suits were unsuc'ce_sst{I,
they still incur the rimie and expense incident
to any litigation, Hopefully, these pressures
will not chill public access to the freedom of
infoEmation 50 essential to our public libraries.

L= VR
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“Congress shall make nolaw ... abridging
the freedom of speech.”- U.S. Const.
Amend. L, cl. 2.

*“Every person may freely speak, write and

publish his or her sentiments on all
subjects, being responsible for the abuse of
this right. A law may not restrain or
abridge liberty of speech or press.” Cal.
Const. art. I, §2, subd. (a).

Cal. Ed. Code, § 18010 et seq.

Cal. Ed. Code, § 18010.

Id., emphasis added. .

. Ed. Code, § 18030.5.

Sen. Rules Com., analysis of Sen. Bill No.
1386 (1998-99 Reg. Sess.) as amended
Aug. 13,1998, pp. 1-2.

Cal..Ed. Code, § 51870.5, subd..(b).
Kathleen R. v. City of Livermote __
[2001 Cal. App. LEXIS
158; 2001 Daily Journal DAR 2383 (Mar i
6, 2000).

47US.C. §223(a)and 47 USC. §
223(d).

Reno v. ACLU (1997) 521 U.S. 844, 849,
874 (“Reno I).

Reno v. ACLU (E.D.Pa. 1999) 31
ESupp.2d 473, 497 (“Reno 11").
Mainstream Loudoun v. Bd. of Trustees of

+the Loudoun County Library 24 E Supp

2d 552; 570 (E.D.Va. 1998).

Pub.L. 106-554 (to be codified as 47
U.S.C. § 254(h) and 20 U.S.C. § 9134),
American Libgary Assoc., Inc. v. United -
States (E.D.Pa., Case No. 01-CV-1303)
{"ALA™).

Multnomah County Public L1brary v.
United States (E.D. Pa., Case No- OI-CV

1322) ("Multnomah")

See Consumer Reports Online, D1g1tal
Chaperones for Kids, S
http:ffwww.consumerreports. org/SpecmlfC
onsumerlnterest/ReportsfC103£il0.html.
Ibid. :
Ibid.

ALA complaint, T 38. )
‘Assemb. Com. on Local Gov., analysis of
Assemb. Bill No. 151 (2001-2002 Reg.
Sess, ) as amended Mar 23, 2001, p 1
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The Public Law Section of the State Bar of California will be sponsoring the
following programs and events at The State Bar Annual Meetlng, September
6-9, 2001 at the Hilron Hotel in Anaheim: = - _ L

Frielay, September 7, 2001 , :
© 2:15pm - 4:16pm . "Dealing With City Hall - Conflicts
| S of Interest"

Saturday, September 8, 2001 , o _
11:00am - 12:00 ncon. "Recent Developments in
' Affirmative Action Programs”
Saturday, September 8 2001 L. : o \
. 2 15pm - 5 45pm "Pitchess/Brady Motions"

'Please join us on Fnday, Scptember 7 at'4: 30p m. for the " Pubhc Lawyer of
the Year" Receptlon' Honoree TBD

LI

Registfétion Information will be mailed June 1, 2001.
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A Message

(

From The Chalr

by Henry D. Nanjo, Esq.

s we come out of winter and into

spring, California faces the challenges

of the current “energy crisis” relating
to California search for energy. The Public,
Law Section has a different kind of energy
need. Due to some new schedules, new jobs
and changes with some of the Executive”
Committee members; the Section may have
some additional space for Executive
Committee membership: If you are curious,
interested or would like to have a hand in
shaping theé sectioh in the future, please feel
free to contact me at the e-mail address or
telephone number at the end of this message
to find out how you can participate!  Also
| speaking of changes, my e-mail address has
changed again, isn't technology grand?

In addition, we are moving forward with
selecting the Public Lawyer of the Year.
Please feél free to send me a note, if you know
of a govemment lawyer who has exhibited
years of dedication and outstanding efforts.
Please send me a not_e, nominating the _
individual with a description of why you feel
the person is deserving of the award.

The Public Law Section’s current
challenge is in meeting the needs of its varied

HEMBERS O3
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members. When we think of the types,

practice areas and employment of public
lawyers, we cut across private firm/government
1awyers lines, we comprise ait districts, water
districts and special districts'of all types. The
areas of law in which we practice are as varied
as law itself. So the challenges are: Who are
wel! What are our Interests? How can the
Public Law Section serve us?

The State Bar of California continues to
evolve and the Public Law Section is
streamlining its meetings, secking cost savings

" measures to reduce administrative costs and to

provide the best return for your section
membership. Along these lines, [ would like |
to try an experiment. [f you could take a
minute and e-mail me your response to the
questions posed below, I would appreciate it.

[ will not share this information with any
other entity and you will not get e-mails to
your address unless you request it. This is just

-a straw poll to focus the Section in the future.

{J Ate you'in a private firm or government
office?

Q - In whar areas of the law'do you practice? A‘

Q  What Public Law topics are of interest to
you?

2 Do you consider yourself in a small,
medium or large office?

Q2 Would you be willing to contfibute time

" or articles to the Public _

) Law Section, and what would you be
wxlhng to do?
(Optional, I had to try :hls )

Q Any complaints or criticisms? Please try
to make them positive.
Thanks! [ will try to summarize the

results in the next Public Law Journal.

_In this issue of the Joutnal, one of our
Executive Committee members, Martin Dodd
has an article on the 11th Amendment. Qur
section has had several educational seminars
related to this topic at the Annual Meeting.
This is an interesting issue which keeps many
of us, on our toes. The issue of the California
Public Records act and its relationship with
the Fair Credit Reporting Act is the subject of
the article by Janel Ablon. In addition,
Marjorie Cox writes an article on another
topical issue, the recent California Supreme .
Court holding in Hi-Voltage Wire-Works, Inc.
v. City of San Jose, which found ocutreach to
minority contracting to be \inconstitutional.
Further, Phyllis Cheng writes an article on -

" public library Internet filtering and the assault

on access to the freedom of speech, We are
always seeking submissions of interest to Public
Lawyers, please feel free to contact e1ther '
myself or Phyllis Cheng.

Remember; please send my your gtraw

-poll answers and feel free to contact me any

time ‘either by telephone at (916) 874-5567 or

by my new e-mail at hnanje@saccounty.net.
Hope to hear from you soon!
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