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run personal errands as long as he made it back in time
for his next shift.
In September 2009, Martinez was assigned to work
on an oil rig off Seal Beach. After returning to shore following his shift one day, he drove his company pickup
truck 140 miles to a Bakersfield automobile dealership
where he intended to purchase a car for his wife. He
didn’t inform his supervisor of his plans.
After enjoying lunch with his family at a restaurant,
Martinez began the return trip to Seal Beach, where
he planned to pick up clean coveralls at his hotel and
eat while he waited for the boat back to the oil rig for
his 9:00 p.m. shift. Just south of Bakersfield, his pickup
struck another vehicle, injuring six people.
The injured parties sued Martinez, Halliburton,
and the California Department of Transportation. Halliburton asked the court to dismiss the case, arguing it
couldn’t be held liable because Martinez wasn’t acting
within the scope of his employment at the time of the accident. The trial court dismissed the case, and the court
of appeal affirmed the decision.

Employers may be liable for
damage caused by employees
EMPLOYER LIABILITY

Energy giant escapes liability
for employee’s car accident
by Michael Futterman and Jaime Touchstone
In between work shifts, a Halliburton driller drove his
company truck 140 miles to run errands with his family and
was involved in a car accident that injured several people. In
addition to suing the employee, the injured parties sued Halliburton, alleging the employee was commuting in a company
vehicle when the accident occurred and was therefore within
the scope of his employment. The trial court and the court of
appeal held that Halliburton wasn’t liable because the employee
was engaged in purely personal business at the time of the
accident.

Halliburton employee crashes
company pickup
Troy Martinez worked at jobsites around California as a directional driller for Halliburton. He lived in
Caliente, approximately 50 miles from Bakersfield, and
used a company truck to commute. Halliburton’s written policy prohibits the use of company vehicles for
personal business but allows employees commuting between home and work to make a stop directly en route
for personal reasons. At the time the truck was assigned,
Martinez’s supervisor told him that he could use it to
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The doctrine of respondeat superior permits an employer to be held vicariously liable for torts (wrongful
acts) committed by an employee within the “scope of
employment.” The basis for imposing liability on the
employer is grounded in a policy of risk appropriation,
allocating responsibility to the employer as a cost of
doing business. Fairness dictates that the employer, not
an injured third party, should bear the costs of employee
wrongdoing because an employer is better able to absorb
the costs and distribute them to the public via insurance
or price increases.
To determine if an employee’s conduct falls within
the scope of employment, courts apply a two-pronged
test, asking whether (1) the employee’s actions were either required or incidental to his job duties or (2) in the
context of the employer’s business, the employee’s conduct wasn’t so unusual or startling that it would seem
unfair to include the cost of loss among the other costs of
doing business. If an employee’s actions fall under either
category, the employer is liable for the injury.
An employee’s commute is ordinarily considered
outside the scope of employment, and the employer isn’t
liable for damages caused during this time unless the
commute involves a benefit to the employer. The “incidental benefit” exception has been applied when the
employer furnishes, or requires the employee to furnish,
a vehicle for the job because the vehicle is then available
for use during the workday and during off-duty hours
for emergency business trips or to make business stops
during the commute.
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vehicles, consistent enforcement of those policies, and an
appropriate level of insurance coverage.
The authors can be reached at Futterman Dupree Dodd
Croley Maier LLP in San Francisco, mfutterman@fddcm.com
and jtouchstone@fddcm.com. D
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